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Court of Appeals of the District of Columbia. 


No. 3520. 

D. J. Barton, Appellant, 
vs. 

H. L. Rust, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64281. 

H. L. Rust, of the District of Columbia, Plaintiff, 

vs. 

D. J. Barton, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed September 20, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64281. 

H. L. Rust, of the District of Columbia, Plaintiff, 

vs. 

D. J. Barton, Defendant. 

District of Columbia, To wit : 

Your Complainant, H. L. Rust, of the District of Columbia, being 
first duly sworn according to law, states that he is entitled to the 
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possession of the premises Apt. 32 The Avalon (2627 Adams Mill 
Road, N. W.) located in the District of Columbia, and that the same 
is unlawfully detained from him and held without right by the 
defendant D. J. Barton to whom the complainant had heretofore 
rented the said premises and whose tenancy and estate therein has 
been determined by the service of a notice to quit. Complainant 
therefore prays that a Summons be issued commanding the defend¬ 
ant to appear and show cause why judgment should not be given 
against him for the restitution of the possession of said premises, 
Apt. 32 The Avalon (2627 Adams Mill Road, N. W.) and costs of 
thus suit. 

H. L. RUST. 


Subscribed and sworn to before me this 25th day of August A. D. 
1920. 


[seal.] 


G. P. PLUMMER, 

Notary Public. 
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Summons in the Municipal Court. 


******* 


The President of the United States to the Defendant D. J. Barton, 

Greeting: 

You are hereby summoned to appear in this Court on the 7- day 
of Sep. A. D. 1920, at 10 o’clock A. M., to answer the plaintiff’s 
complaint and show cause why judgment should not be given 
against you for the restitution of the possession of the premises 
described in the complaint under oath filed herein by said plain¬ 
tiff and costs of this suit. 

Witness the Honorable Judges of said Court this 25th day of 
August, A. D. 1920. 

BLANCHE NEFF, 

Clerk, 

By R. H. ROLLINS, 

Assistant Clerk. 

1.00 Pd. Clerk. 


Certificate of Municipal Court on Appeal. 
******* 


Date. 


Proceedings. 


1920. Plaintiff’s attorney,-. 

Defendant’s “ T. D. Peyser. 

Aug. 25th. Sworn complaint filed. 

“ “ Summons and copy issued returnable Sept. 7- 10 A. M. 

" “ Summons returned “summoned by leaving a copy 

hereof with a person above the age of 16 years in 
possession of the premises, the defendant not to be 
found.” 
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Sept. 7th. Trial—witnesses sworn. 

Judgment for plaintiff for possession of the within 
described premises and costs. 

“ “ Appeal noted. 

“ 10th. Appeal, undertaking on, with Fidelity & Deposit Co. of 
Md., surety, approved and filed. 

“ 20th. Appeal, record on and papers filed with Clerk of Su¬ 
preme Court, D. C. and notice sent to defendant’s 
attorney. 

This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness, the Honorable Judges of said Court this 20th day of 
Sept. A. D. 1920. 

BLANCHE NEFF, 

Clerk. 

Costs paid by Plaintiff, $2.85. 

Costs paid by Defendant, $1.00. 


Affidavit of H. L. Rust. 
Filed September 29, 1920. 


H. L. Rust, being first duly sworn, deposes and says that he is the 
plaintiff in the above entitled cause and that he is entitled to the 
possession of the premises hereinafter described, said right to posses¬ 
sion being based on the following facts: 

4 The defendant and plaintiff entered into a written lease 

by the terms of which defendant became the tenant of the 
plaintiff of the premises known as Apartment 32, The Avalon Apart¬ 
ment House, Washington, D. C., for the term of one year commenc¬ 
ing on the first day of October, 1918, at and for the total rental of 
$540.00, payable in equal monthly instalments of $45.00. The 
defendant has continued to hold possession of the apartment since 
the expiration of said lease paying the monthly instalments as pro¬ 
vided for during the term of the lease. 

That on June 29th, 1920, the plaintiff caused to be served per-, 
sonally upon the defendant a thirty days’ notice in writing to quit 
the premises thirty days from July 1st, 1920. That the defendant 
has refused and continues to refuse to surrender possession of the 
said premises in accordance with said notice served as provided by 


law. 


H. L. RUST. 
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Subscribed and sworn to before me this 28th day of September, 
1920. 

GEO. CALVERT BOWIE, 

[seal.] Notary Public, D. C. 


The service of a copy of the foregoing affidavit is hereby acknowl¬ 
edged this 29- day of September, 1920. 

THEODORE D. PEYSER. 


5 Affidavit of Defense. 

Filed October 8, 1920. 

******* 
District of Columbia, ss: 

D. J. Barton, being first duly sworn according to law, deposes and 
says that he is the defendant* in the above entitled cause wherein 
H. L. Rust is named as plaintiff; that he has a just and meritorious 
defense to the alleged action, which defense is as follows: that he 
admits that he entered into a written lease with the plaintiff whereby 
he became the tenant of the plaintiff of premises known as Apart¬ 
ment 32, Avalon Apartment House, located in the District of Colum¬ 
bia, but denies that the tenancy has been terminated by virtue of the 
said lease, but to the contrary states that by virtue of said lease he 
became, was and now is the monthly tenant of the 3aid plaintiff; 
that the said lease has not expired, but is in full force and effect; that 
the notice alleged to be served by its own terms expired on the 31st 
day of July, 1920; that the monthly tenancy created by the said 
lease hereinbefore mentioned commenced to run on the first day of 
each month and by virtue of said lease the monthly payments of 
rent are due and payable on the first day of each month in advance; 
that the plaintiff has not served upon the defendant a notice to quit 
as is required by the Code of Laws for the District of Columbia; that 
by reason thereof the defendant says that he is rightfully in posses¬ 
sion of the said premises under and by virtue of said lease and 

6 that the same has never been terminated by the service of a 
proper notice to quit; that plaintiff does not require possession 

of said premises for his own use and occupancy nor for the purpose 
of tearing down the same immediately to erect new rental property 
on the site thereof and that by virtue of the act of Congress, Public 
Resolution No. 63, Sixty-sixth Congress, generally known as the 
Ball Rent Act, plaintiff is not entitled to possession. 

D. J. BARTON. 

Sworn and subscribed to before me this 7th day of October, 1920. 

PHILIP HERMAN, 

Notary Public, D. C. 


[seal.] 



D. J7 BARTON VS. H. L. RUST. 


5 


Motion for Judgment. 

Filed November 16, 1920. 

******* 

And now comes the plaintiff, and by his attorneys, moves the 
Court to enter judgment in his favor for possession of the premises 
and for costs for failure of the defendant to file a sufficient affidavit 
of defense. 

JOSEPH T. SHERIER, 

G. C. BOWIE, 

Attorneys for Plaintiff. 

\ 

Sendee of a copy of the above motion and notice that the same 
has been calendared for hearing on Friday, November 19, 
7 1920, at ten o’clock, A. M., is acknowledged this fifteenth 

day of November, 1920. 

GEORGE E. EDELIN. 


To Julius 1. Peyser, 

Attorney for Defendant, 

Wilkins Building, 

Washington, D. C. 

Supreme Court of the District of Columbia. 

Thursday, January 27th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of 
record and thereupon plaintiff’s motion filed herein for judgment 
under Rule Nineteen being considered it is ordered that said motion 
be, and the same is hereby granted. Wherefore, it is considered that 
the plaintiff do have and recover of defendant possession of the 
premises Apt. 32, The Avalon (2627 Adams Mill Road, N. W.), and 
recover of defendant and Fidelity and Deposit Company of Md., his 
costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing, the defendant by his attorney in open court, 
notes an appeal to the Court of Appeals; whereupon, the maximum 
of an undertaking to operate as a supersedeas is hereby fixed in the 
sum of One Thousand Dollars, 
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8 Memorandum. 

January 27, 1921.—Undertaking on appeal approved and filed. 

Assignment of Errors. 

Filed February 2, 1921. 

******* 

Comes now the defendant and says that the Court erred as follows: 

1. In granting plaintiff’s motion for judgment. 

2. In holding that the Act of Congress approved May 23, 1918, 
Public Resolution No. 31—65th Congress, generally known as the 
Saulsbury Resolution, is unconstitutional. 

3. In holding that the act of Congress approved October 22, 1919, 
Public Resolution No. 65—66th Congress, generally known as tin; 
Ball Rent Act is unconstitutional. 

4. In holding that the thirty-day notice given by the plaintiff 
expired on the day of the month from which the tenancy com¬ 
menced to run as provided in Section 1219 of the Code of Law for the 
District of Columbia. 

5. In not holding that the plaintiff was not entitled to possession 
of the premises by virtue of Public Resolution No. 31—65th Con¬ 
gress, generally known as the Saulsbury Resolution. 

6. In not holding that the plaintiff was not entitled to possession 
of the premises by virtue of Public Resolution No. 65—66th Con¬ 
gress, Generally known as the Ball Rent Act. 

9 7. In not overruling plaintiff’s motion for judgment. 

For other errors apparent on the face of the record. 

THEODORE D. PEYSER, 

Attorney for Defendant. 


Designation of Record. 

Filed February 2, 1921. 

******* 

The Clerk of the Court will certify the following pleadings and 
papers in the above entitled cause to the Court of Appeals of the 
District of Columbia. 

1. Complaint and summons of the Municipal Court. 

2. Certificate of the Municipal Court on Appeal. 

3. Affidavit of plaintiff under Rule 19. 

4. Affidavit of Defense. 

5. Motion for judgment under Rule 19. 

6. Order of Court entered January 27th, 1921. 
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7. Memorandum showing bond approved and filed January 27th, 

8. Assignment of Errors. 

9. This Designation. 

THEODORE D. PEYSER, 

Attorney for Defendant. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 9, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64281 at Law, wherein H. L. 
Rust, of the District of Columbia is Plaintiff and D. J. Barton is 
Defendant, as the same remains upon the files and of record in said 
Court- 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
24th day of February, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3520. D. J. Barton, appellant, vs. H. L. Rust, &c., Court of Appeals, 
District of Columbia. Filed Mar. 8, 1921. Henry W. Hodges, clerk. 
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